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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)

NO. 47126-2019

)

Plaintiff-Respondent,

)

V.

)

Bonner County Case No.

)

CR—20 12-638

)

AUSTIN BLAKE THRASHER,

)

RESPONDENT’S BRIEF

)

Defendant-Appellant.

)
)

183$
Has Thrasher

failed to establish that the district court erred

motion for correction of an

Thrasher Has Failed

illegal

T0 Show

his

Rule 35

sentence?

Error In The District Court’s Denial

Correction

Of An

Illegal

State V. Thrasher,

Of His Rule

35 Motion For

Sentence

Thrasher pled guilty to ﬁrst degree murder and the
sentence, with 25 years ﬁxed.

by denying

district court

imposed a uniﬁed

life

2014 Unpublished Opinion N0. 529, Docket

N0. 40954 (Idaho App.,

afﬁrmed

his conviction

illegal

later,

Thrasher appealed, and the Idaho Court 0f Appeals

28, 2014).

and sentence.

Almost ﬁve years
0f

May

0n

Li.

May 21,

2019, Thrasher ﬁled a Rule 35 motion “for correction

sentencing by means of Violations of sentencing procedure and PSI consideration,”

claiming that he was not told by his

trial

counsel that he did not have t0 speak with the

presentence investigator and that a neuropsychological examination should have been done
before his sentencing.

The

(R., pp. 30-34.)

district court

motion was untimely under Rule 35(b) and

that the

under Rule 35(a) because
evidentiary hearing.”

it

it

“cannot be considered by this Court

involves signiﬁcant questions of fact that

would require an

Thrasher ﬁled a notice of appeal timely from the

(R., pp. 53-56.)

court’s order denying his

that

denied the motion, correctly ﬁnding

Rule 35 motion.

(R., pp. 57-60.)

Mindful of legal authority that forecloses his argument, Thrasher nevertheless
the district court erred

by denying

his

Rule 35(a) motion for correction 0f an

arguing as he did below that his sentence
refuse

t0

participate

in

the

district

is illegal

presentence

asserts that

illegal sentence,

“because he had not been informed he could

investigation,

neuropsychological examination before sentencing.”

and

he

did

(Appellant’s brief, pp.

not

1,

undergo

4-5.)

a

Thrasher

has failed t0 show error in the denial of his Rule 35(a) motion for correction of an illegal
sentence.

Pursuant to Idaho Criminal Rule 35, a

imposed

in

an

illegal

district court

may

correct a sentence that

was

manner Within 120 days of the entry 0f the judgment imposing sentence 0r

order releasing retained jurisdiction.

I.C.R. 35(b).

from the face of the record

The court may, however,

any time.”

correct a sentence

I.C.R. 35(a).

Because these ﬁling

limitations are jurisdictional, the district court lacks jurisdiction t0 grant

any motion requesting

that is “illegal

at

relief that is

P.2d 416

ﬁled

(Ct.

after the

time limit proscribed by the

rule.

State V. Sutton, 113 Idaho 832,

App. 1987). Because Thrasher’s motion was ﬁled well

had passed, the

district court

had jurisdiction only

t0

after the

748

120-day period

review the legality of the sentence on “the

face of the record.”

Determining Whether a sentence

is illegal

from the face 0f the record “does not involve

signiﬁcant questions of fact or require an evidentiary hearing” and does not encompass

“reexamin[ing] the facts underlying the case.”
1143, 1147 (2009). “[E]rrors occurring at

within the scope 0f Rule 35(a).

trial

State V. Clements, 148 Idaho 82, 86,

218 P.3d

or before the imposition of the sentence” are not

State V. Wolfe, 158 Idaho 55, 65, 343 P.3d 497,

507 (2015).

Rule 35(a) motions address “only questions of law.” Li
Thrasher’s claims that his sentence

that

was not required

to

participate

is illegal

in

the

because he was purportedly not informed

presentence

investigation,

and because

a

neuropsychological examination was not ordered before he was sentenced, are not the proper
subj ects of a

Rule 35(a) motion. The claims do not allege that Thrasher’s sentence

the face 0f the record.

is t0

from

Rather, they are claims that his counsel and/or the district court

committed error before the imposition ofsentence.
the scope of Rule 35(a).

is illegal

ﬂ, gg,

m,

158 Idaho

The alleged
at 65,

errors are therefore not within

343 P.3d

at

507 (“Rule 35’s purpose

allow courts t0 correct illegal sentences, not t0 reexamine errors occurring

at trial or

before

the imposition 0f the sentence.”). Thrasher’s Rule 35 claims are, at best, claims that his sentence

was imposed
claims do not

in

an

fall

illegal

manner, Which had t0 be brought Within 120 days. Because Thrasher’s

within the ambit of I.C.R. 35(a), they could not be brought “at any time.” The

district court therefore

lacked jurisdiction t0 consider,

much

less grant,

them.

Thrasher has not shown that his sentence

is illegal,

nor has he shown any other basis for

reversal of the district court’s order denying his Rule 35 motion.

Therefore, the district court’s

order denying Thrasher’s Rule 35 motion for correction of an illegal sentence should be

afﬁrmed.

Conclusion

The

state respectfully requests this

Court to afﬁrm the

district court’s

order denying

Thrasher’s Rule 35 motion for correction of an illegal sentence.
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